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We accepted the defendant's, Robert Renner, application
in order to clarify the "no duty to retreat” rule as generally
applied within the broad context of the |aw of self-defense' and,
specifically, as the rule applies to the narrow facts and
ci rcunstances of this case. The issue is whether the prosecutor,
by either cross-examnation or argunent, mnmisled the jury by
suggesting the existence of a "duty to retreat" rule. Thi s

suggesti on, Renner contends, prejudiced and deprived himof a fair

trial. The Court of Crimnal Appeals concluded that Renner had
received a fair trial. W are of the same opinion and affirmthe
j udgnent .

After ajury trial, the defendant was convi cted of first-
degree nmurder in the shooting death of Geg Shuttles. On the
eveni ng of the shooting, Robert Renner was visiting with M cki
Reynol ds and her five-year-old son in their apartnent. Renner and
Reynol ds had |lived together but, at that tinme, were separated.
Renner was there, ostensibly, to visit wth the boy, wth whom he
was cl ose. Shuttles, the victim had spent the day in the
apart nment . Renner knew that Shuttles was there when Renner

arrived, Shuttles was sitting on a couch watching television.

Shortly after arrival, Renner and Shuttles argued

briefly. Renner and Reynolds then went into the kitchen to talk.

Tenn. Code Ann. § 39-11-611(a) provides, in part, that
"[t]here is no duty to retreat before a person threatens or uses
force [in self-defense]."



He attenpted to convince her to resune their relationship; he told
her that she was "playing with fire"--a reference to her
relationship with Shuttles. The conversation ended, and Reynol ds
acconpani ed Renner to the boy's room After spending sone tinme
wi th the boy, Renner returned to the kitchen to get altiysitlt for
the child and beer for hinself. Wile there, he clains to have
heard Shuttles load a firearm Renner expl ained that he knew
Shuttl es was al ways arnmed; he testified also that he knew Shuttl es
was "hi gh" on the evening in question. In light of this know edge,
Renner stated that when he heard Shuttles |loading his firearm he
feared for his safety and pulled out his own firearm He decided
to | eave; he passed through the living roomto the front door. He
clainms that as he was maki ng his way to the door Shuttles, reaching
into his rear pocket, threatened to kill him Seeing this
novenment, Renner shot Shuttles, who died as a result of the wounds.
Hospital personnel renoved a |oaded firearm from Shuttles' rear

pocket .

At trial, the prosecutor asked Renner whether there was
a way to exit the apartnment from the kitchen. Renner responded
that al t hough there was an exit door in the kitchen, it was broken
and unusabl e. During closing argunent, the prosecutor again
referred to the kitchen door and suggested that it afforded Renner
a way out, which, if taken, would have permtted himto avoid a

confrontation with Shuttles in the living room



As stated, the Court of Crimnal Appeals considered the
issue and affirnmed the conviction. The court was not, however,
unani nous. Judge Paul G Sumrers, who wote for the "mgjority,"”
reasoned that the questions asked by the prosecutor on cross-
exam nation of the defendant were relevant on the issue of
credibility and did not suggest the existence of a duty to retreat.
Judge Penny White, now Justice Wiite, concurred inthe "mgjority's"
result, although on different grounds. She concluded that the
questions and statenents under discussion shed |ight on the issue
of reasonabl eness of the force enployed under the circunstances.
Judge John L. Byers, former Presiding Judge of the Court of
Crimnal Appeals, dissented. He found, in essence, the
prosecutor's argunent to be that "a person nust retreat before he
Is threatened.™ This, Byers wote, derogated the "no duty to

retreat" rule and constituted reversible error.

We turn now to the "no duty to retreat"” rule in general
and to its application in the case under subm ssion. Unti |
recently, Tennessee has traditionally foll owed t he common | aw "duty
toretreat” rule. Under thisrule, oneisrequiredtoretreat, "if
reasonably feasible, except in defense of one's honme or habitation

or in the discharge of official duty.”" State v. Kennanore, 604

S.W2d 856, 858 (Tenn. 1980).

In Kennanpre, our Court was presented with a clear

invitation to abolish this common | aw princi ple and adopt the "no



duty toretreat” rule. At issue in Kennanore was whether the tri al
court had erred in refusing to give special jury instructions
requested by the defendant. bserving that the requested
i nstructions enbodied the "true nman" doctrine, which effectively
created a "no duty to retreat” rule, the Court declined to find
error inthe trial court's rejection of the requested instruction.
Essential ly, the Kennanore Court rejected the "no duty to retreat”

rule. 604 S.W2d at 858.

In 1989, the General Assenbly added a "no duty to
retreat” rule to the law of self-defense. This |egislation, now

codified in the Tennessee Code, provides:

A person is justified in
threatening or using force
agai nst anot her person when and
to the degree the person
reasonably believes the force
Is imediately necessary to
prot ect agai nst the other's use
or attenpted use of unlawf ul
force. . . . Thtre iy o0ttty
oo retreat  before & pErsud
bhreatenrs o0 vses foroe,

Tenn. Code Ann. 8 39-11-611(a)(1989) (enphasis added).

Wth this enactnment, Tennessee joined the majority of jurisdictions

whi ch adhere to the "true man" doctrine. See, e.d., Brown v.

United States, 256 U S. 335 (1921); Alberty v. United

States, 162 U. S. 499 (1896); Beard v. United States, 158




U S 550 (1895); State v. Jackson, 382 P.2d 229 (Ariz.

1963) (¢t ti1t1); People v. Lews, 48 P. 1088 (Cal. 1897);

People v. Wllianms, 205 N.E.2d 749 (IIl. App. C. 1965);

Si kes v. Commonweal th, 200 S.W2d 956 (Ky. 1947); Haynes

v. State, 451 So. 2d 227 (M ss. 1984); State v. Neal, 604

P.2d 145 (Gkla. Crim App. 1979); Voight v. State, 109

S.W 205 (Tex. 1908). For a discussion and collection of
the early cases on the duty to retreat, see Annotation,

AENENEEN oty ot bwtorweat I detow b

brerises, 18 ALL.R 1279 (1922).

Under the "true man" doctrine, one need not retreat from
the threatened attack of another even though one may safely do so.
Nei t her nmust one pause and consider whether a reasonabl e person
mght think it possible to safely flee rather than to attack and
disable or kill the assailant. Brown, 256 U.S. at 334. Mor eover,
this doctrine applies only: (1) when the defendant is wthout
fault in provoking the confrontation, and (2) when the defendant is
in a place where he has a lawful right to be and is there placed in
reasonably apparent danger of immnent bodily harm or death.

Beard, 158 U.S. at 561-62; Runyan v. State, 57 Ind. 80 (1877).

Specifically, the Beard Court stated:

[A] true man who is without fault is
not obligated to fly from an
assail ant.



: The weight of nodern
authority . . . establishes the
doctrine that, when a person, being
without fault and in a place where
he has a right to be, is violently
assaul t ed, he may, wi t hout
retreating, repel force by force,
and if in the reasonabl e exercise of
his right of self-defense, his
assai |l ant S killed, he S
justifiable.
158 U.S. at 561-62 (citations omtted). As in all cases of self-
defense, the force used nust be reasonabl e, considering all of the
ci rcunstances. Moreover, the "true man" rule inplies no |license
for the initiation of a confrontation or an unreasonabl e escal ati on

of a confrontation in progress.

Whet her the "true man" rule applies in a particul ar case
is a mtter to be determined by the jury. The jury determ nes not
only whether a confrontation has occurred, but also which person
was the aggressor. It also decides whether the defendant's beli ef
in immnent danger was reasonable, whether the force used was
reasonabl e, and whet her the defendant was wi thout fault. Thus, a
def endant nmay expect only that the jury be properly instructed
regarding the law of self-defense (including the "true man"
doctrine), thereby enabling the jury to correctly apply the lawto

the facts as it finds them

The contention the defendant here principally presses is

that the questions posed by the prosecutor on cross-exam nation as



well as portions of his argunment to the jury suggested that the
defendant was required to retreat. Wth regard to the cross-
exam nati on

Q Now, when you heard him then,
of course, you were in the

kit chen?
A Yes.
Q And there was still that back

door right there, wasn't there?

We, however, find that this question and those like it
were useful in eliciting testinony relevant to many of the issues
the jury would | ater determne: (1) the circunstances under which
the confrontation occurred, (2) whether Renner was lawfully on the
prem ses, (3) whether Renner's conduct under the circunstances was
reasonabl e, and (4) whether Renner perceived hinself to have been
in immnent danger. As stated, these are factual issues for the
jury to resolve, and by asking them the prosecutor sinply sought,
in our opinion, to adduce illumnative testinony. Therefore, we
conclude that nothing in the questions asked by the prosecutor on

cross-exam nati on establishes reversible error.

The def endant contends al so that the prosecutor's cl osing
argunent constitutes reversible error. The protested portion of
the closing argunent is as follows:

You | isten to Hi s Honor because he's

not going to tell you that he
doesn't have to retreat before it



starts. The only tinme self defense

cones into play and the duty to

retreat comes into play is after

soneone has assaulted you, or

sonmebody has cone on to you

threatening to hurt you or do you

great bodily harm or to kill you.

At that point you have no duty to

retreat. That's not when we're

tal ki ng about. Even by his own

t esti nony, nobody attenpted to

assault him Greg Shuttles, the

mean man, was just sitting there

wat chi ng tel evi sion.
This question is a closer one because we find that the prosecutor
m sstated the law.  Specifically, he said, "[t]he only time self
def ense cones into play and the duty to retreat cones into play is
after sonmeone has assaulted you, or sonebody has cone on to you,
threatening to hurt you or do you great bodily harm or to kil

you. This statenent is inaccurate because it necessarily inplies
that the "true man" rule engages only after an assault has

occurred.

We cannot find that the statenent, although inaccurately
(and perhaps inartfully) stated, caused the grievous harm the
def endant suggests. First, as Judge Wiite concluded in her
concurring opinion in this case, the issue is waived because the
defendant failed to object. Tenn. R App. P. 36(a); State v.
G egory, 862 S.W2d 574, 578 (Tenn. Crim App. 1993). Further, the
trial judge correctly instructed the jury that a person has no duty
to retreat; consequently, the error did not "affect the result of

the trial on the nerits.” Tenn. R Cim P. 52(a). Moreover, the

10



jury was instructed that "[s]tatenents, argunents, and remarks of
counsel are intended . . . to help you in understanding the
evi dence and applying the | aw, but [they] are not evidence." Thus,

we find the error to be "harnl ess. "

For all of the foregoing reasons, the judgnent of the

Court of Crimnal Appeals is affirned.

ADCLPHO A. BIRCH, JR, Justice

CONCUR:

Ander son, C. J.
Drowota, Reid, JJ.
Wade, Sp.J.
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